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We welcome ﬁrst time guest bloggers Alice G. Abreu and Richard K. Greenstein, both
Professors of Law at Temple’s Beasley School of Law in Philadelphia. They oﬀer their
reactions to the recent blogpost in which the National Taxpayer Advocate, Erin Collins,
addresses the issue of taxpayer reliance on frequently asked questions (FAQs) and makes
several recommendations. The issue of taxpayer reliance on FAQs speciﬁcally, and
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subregulatory guidance more generally, is not new, but it has received increased a ention
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IRS’s need to provide prompt guidance. Professors Abreu and Greenstein have spoken and
are writing on the subject and here they not only oﬀer their reactions to National Taxpayer
Advocate’s recent post but also their own recommendations.
We have touched on this issue before here with an excellent post in May by Monte Jackel
and PT Contributor Nina Olson blogged on this topic when she was the National Taxpayer
Advocate. Keith
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Kudos to NTA Erin Collins for taking on the issue of taxpayer reliance on IRS
wri en guidance. Her blogpost, released on July 7, is spot-on in identifying an
important problem. We particularly liked that she began by framing the issue
clearly and persuasively: she described the plight of a taxpayer who goes to the IRS
website for guidance on the deductibility of a particular item, ﬁnds a Frequently
Asked Question (FAQ) on point, and takes the deduction, only to be audited and
denied the deduction because the IRS changed its position, and is subjected to the
20 percent accuracy related penalty to boot. To make ma ers worse, the taxpayer
can no longer access the FAQ because the IRS has removed it from its website, and
no archive of removed FAQs exists.
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I agree, subject to four comments:
1. There are rare times when the issue is genuinely up in the air, and when the DO NOT
RELY note is fair warning.
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2. On the other hand, where the only eﬀect of the change in guidance is to increase the
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compelling to allow the taxpayer to rely on the original guidance for the substantive tax
calculation. An example might be if the IRS had announced that a particular fact pa ern
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qualiﬁed under the QOZ program or for a tax credit, the taxpayer made the investment,
and then the IRS changed its mind.
3. The original guidance, if relied upon, should be accorded whatever level of deference
the IRS would seek if it were defending the interpretation (Skidmore, Auer, Chevron). For
the record, I personally do not believe that any of these deference doctrines should exist,
but as long as they do exist, the Supreme Court has the authority to direct that taxpayers
be allowed to invoke them.
4. Taxpayers should take a case out of the Never-Trumper play book, and consistently
challenge any changes of position as having failed full-blown APA review.
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“Guidance Regarding the Transition Tax Under Section 965 and Related
Provisions” published in the Federal Register (Vol. 83, No. 154 / Thursday, August 9,
2018) oﬀered the following advice on page 39537:
“For the 2017 tax year, instructions for how and when to properly report section 965related amounts and ﬁle returns reporting such amounts, as well as instructions for how
and when to make payments with respect to a net tax liability under section 965, were
provided in Frequently Asked Questions (FAQs) that are available at the IRS website. The
FAQs were posted on March 13, 2018, and updated on April 13, 2018, and June 4, 2018.”
I believe this was inserted because at the time, for the 2017 tax year, which was the ﬁrst
year the transition tax was implemented, there were no instructions available until 2019,
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well after returns were due.
The URL to that FAQ page is here: h ps://www.irs.gov/newsroom/questions-andanswers-about-reporting-related-to-section-965-on-2017-tax-returns . It has been
substantially changed since it was published (earlier versions can be found using the
Wayback Machine). The instructions given here are woefully incomplete. And the
disclaimer at the bo om says:
“These FAQs are not included in the Internal Revenue Bulletin, and therefore may not be
relied upon as legal authority. This means that the information cannot be used to support
a legal argument in a court case.”
So in this case, the guidance published in the Federal Registry directs taxpayers to use an
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FAQ page, and the FAQ page says the information on this webpage cannot be relied
upon.
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Comment Policy: While we all have years of experience as practitioners and a orneys, and while
Keith and Les have taught for many years, we think our work is be er when we generate input
from others. That is one of the reasons we solicit guest posts (and also because of the time it takes to
write what we think are high quality posts). Involvement from others makes our site be er. That is
why we have kept our site open to comments.
If you want to make a public comment, you must identify yourself (using your ﬁrst and last name)
and register by including your email. If you do not, we will remove your comment. In a comment, if
you disagree with or intend to criticize someone (such as the poster, another commenter, a party or
counsel in a case), you must do so in a respectful manner. We reserve the right to delete comments.
If your comment is obnoxious, mean-spirited or violates our sense of decency we will remove the
comment. While you have the right to say what you want, you do not have the right to say what
you want on our blog.
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This website is intended for general information purposes only and should not be considered legal advice on any particular situation. Visitors
should obtain legal advice from their own a orney to suit their particular situation. The creation of an a orney-client relationship is not intended
nor created by any communication through this website.
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